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Dear Priends:

Here in Atkinta we always wel-
come Spring, when the weather
tums balmy and our city blooms
with dogwoods. This particular
season, we have much for which
tor be thankful.

January 31st marked the mid-
point of our current fiscal yesr.
We are pleased o report that this
fiscal year is Szibo Associales'
most successful since the business
was founded in 1971, We thank
our vilued clicnts and assocates
who have helped us grow, cvolve,
and prosper over the last two
decades.

As a creditor, your company
mity at some time find iself chal-
lenged with regard 1o & payment
deemed “preferential.” This
issue's leature anicle focuses
attention on a common defense
i the “voidable preference
attack.” We would like w thank
attomey Armold Quittner for his
contribution o our newsletter on
this imporntant subject

Be sure 1o check out the Calen-
dar of Events for the season's
goings-on, and have a wonderdul

Spring!

Best wishes,

-

Pere Szabo, President
Siabo Associiies, Inc,

Received

Payment from

an Insolvent Debtor?

Hang On To Your Money with the
Ordinary Course of Business Defense!

Szabo Associates, Inc. would fike
to thank Arnold M. Oudttner,
Attorney at Law, for contributing
the followwing article. Mr. Ouittner
is a partner specializing in bank-
rigftcy and reorganization in the
law firm of Stroock & Stroock &
Lavan in Los Angeles, California
{phrmie (310) 550-5800.

In olden days of common law;
nothing barred a merchant from
choosing one creditor over another
in the payment of debts. A debuor
facing insolvency could simply pay
off relatives and creditors he liked,
leaving nothing for everyone else,
Almost from the beginning of bank-
rupicy laws in England, however, a
trustee in bankruptey was able to
pursue recovery of preferential pay-
menits 10 unsecured creditors,

Twn Congressional policies
underlic the provisions regarding

what are known as “voidable prefer-

ences.” First, recovery of the prefer-

ential payment promotes the prima-

ry bankrupicy policy of “equality of
distribution among creditors” by
insuring that all creditors of the

same cliss receive the same pro rata

share of the debior’s estate.
Second, the threat of recovery dis-
courages creditors from attempting

o outmaneuver each other in a
marel rush o the courthouse or in
an effort to carve up the financial-
ly unstable debtor, and, perhaps
provides the debtor with an
opportunity to work out its finan-
cial difficulties in a more consen-
sual atmosphere.

For a payment 1o be deemed
preferential, the trustee must
prove: (1) that a wansfer of the
debtor's assets was made; (2) 1o
or for the benefit of the creditor;
(3) for, or on account of, an
antecedent debt (a debt incurred
prios (o the payment); (4) while
the debtor was insolvent on a bal-
ance sheet test; (3) within 90 days
prior to the filing date of the
bankruptcy (unless the transfer is
to an insider, in which case the
period is up to one year); and (6)
the effect of which is 1o give the
creditor more than the creditor
would otherwise receive in a
Chapier 7 liquidation.

As a creditor, your company
may receive a payment deemed
preferential, and if challenged by
the trustee, you may be required
to repay this money. The
Bankruptcy Code provides certain
defenses to the "voidable prefer-
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Hang on
To Your Money
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ence atack,” one of the most
common being the “ordinary
course of business” defense. The
purpose of this defense is o
leave undisturbed normial finan-
cial relations, because doing so
does not compromise the general
policy to discourage unusual
actions by either the debior or its
creditors during the debtor's
slide into bankrmpicy.

To establish the ordinary
course of business defense with
regard to a payment in question,
the defendant creditor must

rowve "y a preponderance of
evidence” that the following is
frue:

1. The payment was of a debt
incurred by the debtor in the
ordinary course of business or
financial affairs of both the
debtor and the creditor,

2. The payment was made in
the ordinary course of busi-
ness or financial affairs of both
the debtor and the creditor.

3. The payment was made
according to ordinary business
terms.

It is usually easy for the credi-
tor 1o prove that the debt was
incurred in the ordinary course
of business, The more difficult
question is whether the payment
wis sirnilar in method and timing
to former payments made by the
debtor to the creditor. On the
other hand, does it appear to be
extraordinary, or "abnormal," or
was it the result of particular
pressure hrought against the
debtor?

Even if the history of the deal-
ings between the debtor and the
creditor shows it to be ordinary,
the ereditor must show also that

the payment is not so peculiar or
abnormal as o fall outside the
range of terms common within its
inclustry (however that industry is
defined).

The Bankruptcy Code does not
define payment made "according 1o
ordinary business terms." Usually
the creditor contends that the pay-
ment should not be deemed out-
sidle of ordinary business terms if it
was consistent with the trnsac-
tions between the debtor and the
particular creditor in their prior
pre-insolvency dealings. A majority
of the Federal Courts of Appeal
which have addressed this issue
have held, however, thar such a
contention must be rested by an
objective analysis. Are the pay-
ment's terms usual when com-
pared with the prevailing standurds
in the creditor's industry? In other
words, the benchmark for *ordinar-
iness” is the norm in the creditor's

inclustry.
Congress had reason to fivor

objective analysis. If the debtor
and creditor dealt on terms thar
were normial berween them but
totally unknown in the industry,
then there may be some doubt as
tor the tesimony of the delendant
creditor,  Additionally, having an
objective standard might dispel
creditors’ concerns that someone
may have worked out a special
deal with the debtor before the
preference period, designed 1o
put that ereditor ahead of the
others in the event of bankmuptcy.
A 1993 case, In re Tolona Pzza
Products Corp., established that
the creditor does not need o
prove that a single uniform set of
industry-wide credit ferms exists,
because in any industry there
may be great differences in
hilling practices. The Court
must look to the “norm” in the
creditor's industry and "only
dealings so idiosyncratic so as
to fall outside |a] broad range
|of industry practice| should be

collector’s corner

“Collector's Corner” is our readers’ forum for suggestions, comments,
and idea swapping. If you have information o share or input on how
our newsletter can better serve you, please write or call, We want to

hear from you!

Question: What should I do if T receive a notice of a preference action?

L.N., Augusta, ME

Answer: A notice of a preference action should demand your immediate

antention!

L. Inform upper management.

2, Pull the gntire payment history on the account. Calculate the number

of days from the billing date to receipt of payment for cvery invoice,
5. Make sure that you did in fact recetve payment lor those cited as

preferences.

This will begin your initial defense process. Please remember . . . tme is

of the essence!




deemed extraondinary . . "
A 1994 case, In re Molded
Acoustical Products, Ing, even

il for an entire industry to have a
single set of credit terms and still
be consistent with anti-trust poli-
cy. This case permitied an even
greater depanure from the ange
of “normal” terms if the relation-
ship between the debtor and
creditor prior to the insobvency
wits of longer duration and
consisient.

Conversely, if the debtor/credi-
tor relationship is relatively new,
the industry norm becomes cru-
cial. And, if the parties’ long-
standing credit terms, although
consistent between them, depan
“so grossly from what has been
established as the pertinent
industry norms that they cannot
b seriously considered usual and
equitable with respect o other
creditors,” then the defense will
not hold up.

The Molded Acoustics decision

protects the usual credit transac-

suggested that it would be unusu-

tions of a company’s established
creditors and encourages those
creditors to extend credit when a
business is in troubled times. This
gives the roubled business a
chance to work out of its financial
difficulties and perhaps 1o side-step
an imminent inkruptey proceed-
ing. Additionally, the likelihood of
unfiir overreaching by a creditor
to the disadwintage of other credi-
tors s reduced if the parties have
maintained the same refationship
for a substantial period of time
prior to the debtor’s insolvency.

In another 1994 case, Advo-

b Inc. v. Cormp., the
Court adopted the objective analy-
sis of Tolona Pire, as expanded by
Molded Acoustics, and indicated i
is possible for the “industry” w
comsist of a single creditor and its
practices.

In Advo-System, the defendant
creditor failed to present evidence
of the credit terms it normally
extended to its other customers
similar to the debtor. Advo should
have presented specific evidence

g

T KNOW ALL ABOUT ‘PREFERENTIAL TRAKUSFERS,' WHEN Mf FEIEND LIGETTA'S JUSBAMD
PREFERRED To TRASFER HiS AFFECTIONS T MOTHER \WoMAM, LORETTH FREFEERED

To TEAMSFER ALL THE MOMEY IN THEIE 10T BANK ADDUMT UT OF THE (MUMTEY. "

of its specific credit terms repre-
sentative of its norm (for exam-
ple, the manner, form, amount,
and tming of its customers' credit
paymenis). Instead, Advo pre-
sented a peneral characteriza-
ton—its “norm was to work with
s customers and 1o extend credit
1y soamie customers. instead of
requiring pre-payment.” Apper-
ently, Advo usually required pre-
payment rather than extending
credit. The waiver of a pre-pay-
ment and allowing the debtor to
pay when it could was a "gross
departure” from Advo's norm;
accordingly, Advo could not show
that the preference paymenis
were made according o ordinary
business terms,

Cleardy, the defense of ordinary
course of business has been
expanded over time, and anyone
faced with providing a burden of
proof in an ordinary course of
business defense should pay
attention to these very recent
decisions by the Appellate Courts,
If you are a voidkible preference
defendant, it would be wise 10 do
the following:

1, Take the time and mike the
effort o determine your indus-
try standland. This shoukd be a
fact-intensive scarch!

2, Compare the industry stan-
dhard with the history of deal-
ings between the debtor and
vou, the defendant creditor. If
your practices with the debtor,
including the payment in ques-
tion, are consistent with industry
practices, your defense is much
SUPONEET.

3. Consider the duration of
your relationship with the
debtor. The longer and more
consistent the relationship, the
maore likely it is that you will have
a viable ordinary course of busi-
ness defense, even if your credit
terms fall somewhat outside the
industry norm. 4
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Why We Work the Way We Do

The essence of the collection
process is simple: a one-on-one
conversation, It consisis of one
of our representatives on a tele-
phone with someone who repre-
sents your past-clue account

At Szabo, our entire organiza-
tion is dedicated to giving our
representative a powerful advan-
tage in that comversation.

If any single factor accounts for
OUr SUCCESs in recovering media
receivables, it's our people—ihe
way we choose them, train them,
suppiort them, and motivate them,

We start with a very stringent
hiring process. We look for a
unique combination of person-
ality, intelligence, selfreliance, and
an ability to leam from training
and experience. Many candidates
lready have experience in collec-
tion or in media.

Chur training program covers
dehor and creditor rights, and
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Our People

the negotiation and persuasion
techniques involved in collecting.
But most of all, we trmin our people
t0 be expents in our clients’ busi-
ness, Today, our people receive
specialized training in the division
in which they work—TY, radio,
magazines, newspaper, or cable, as
weell as other specialized media and
related fields

Each representative is supported by
the world’s most complete database
on advertisers and agencies, a Library
Resource Center, an experienced
administrative group, a paralegal
department, a nationwide network of
collection attorneys, and more.

W use a Total Quality
Management system, incorporating
an MBO plan. Quality awards are
presented annually, and backed by
monetary incentives in the form of

bonuses and a fully-
funded profit-sharing plan.

As a result, our personnel

turnover is only a [raction of that
of most other collection agencies.
A third of our people have been
working for Szbo Associates 10
VSIS OF MOIE.

We figure, the more good peo-
ple we keep working for us, the

maore good people we can keep
working for you. «

Calendar of Events
April 69
Commercial Law Lesgiee of America
Weestin Hotel

Chilcago, [Winois
May 21-24

Heoadcast Cahlbe

Financial Management Associstion
Mirige Hored
L= Viegas, Nevada
June 10
Srabo Associztes Company Fionic
The Hyde-away, Lake Lanler

©8zabo Associates. Inc, 1995, All
rights reserved. Materials may
not be reproduced or mransmit-
ted without written permission.
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