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Dear Friends:

It's been quite an exciting summer
here in Atlanta, Not only did our
city host the Summer Olympics,
but also the Szabo offices got a new
look (new carpets, wallpaper, cic.)
and a 1600 sq. fi. expansion.
Speaking of international events,
Srabo’s international business his
enjoyed considerable growth over
the last few months, And recently,
we wrapped up our fiscal year with
our anmul Szabo Quality Awards
Banquet, where individuals were
recognized for their excellence in
satisfying customers” needs and
expectations. These achievements
are an integral pan of the compa-
ny's commitment to Total Quality
Managemient

I ook forward o speaking on
October 1st at the Yellow Pages
Publishers Association convention
in Marco Iskand, Florida. Also on
our calendar of events for fall is the
Advertising Media Credit Execurives
Association convention on October
13th through 16th at the Royal
Sonesta Hotel in New Orleans,
where we'll host another Szabo
25th anniversary party for dele-
gates, And finally, we'll celebrare
the close of ancdher grear year at
our anmual Szibo Christmas
on December Tth at the Hellenic
Center in Atlanta, Hope to see
many of y'all there!
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Peie Seabo, President
Senbo Associates, Inc.

Invt)luntary Bankmptcy Petitions —

Is It Worth the Trouble?

We wish to thank Henry DeWerith-
Jaffe, Attorney at Law, for contrib-
wting the following article. Mr.
DeWerth-faffe is an attorney in
Philgdelpbia with the national
law firm of Fepper, Hamilton &
Scheetz, is a member of the bar in
Delatvare and Pennsylvania, arnd
prractices throughout the country
in the areas of bankrupic),
creditors” rights and commercial
litigation,

As an experienced trade credi-
tor, you are undoubtedly familiar
with the circumstances that lead
to the filing of a bankruptoy case,
Here is one typical scenario: An
account debtor fails o pay you,
All attemprs to collect bring unsat-
isfactory results. You hire a lawyer
to suc the debtor in state or feder-
al court. The commencement of
the lawsuit fails 1o convince the
debtor to pay. You obiain a judg-
ment in your fvor, Unfortunately,
the debior s sull unwilling 1o pay
up. Here's another scenario: You
choose not to sue alfter fnding
out that other creditors before
you have sued the debtor,
obtiained judgments in their favor,
and failed to collect. At that point
vou may decide that the debtor’s
assets probably will have dissipai-
ed to nothing by the time you go
1o trial since it is not uncommaon
for lawsuits 1o get bogged down
in the courts for several years,

Even if you obtain a judgment,
your primary poal is still to ged
Jaid ahead of other creditors. You
attempt to liquidate the debror’s
personal and real property using
various execution methods per-
mitted outside of bankrupiey,
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such as a levy or an attachment.

IF you cannot substantially saris-

fy the debt through these proce-
dures, you then consider forcing
the debtor into bankrupicy.

An obvious question is, what
purpose would it serve? Purting
a debtor into bankruptcy may
lead to a preater net distribution
for you, Once a debtor is
declared bankrupt {(or, in bank-
ruptey parlance, once an “order
for relief” is entered), the
debtor or a bankruptey trustee
is permitted to attack certain
transactions that oocurred
before the bankruptoy case was
filed. For instance, the debtor or
trustee may st aside as bank-
ruptcy “preferences” certain
transfers made to its creditors
90 days {or in the case of pay-
ments made to the debtor’s
insiders, one year) before the
bankruptey petition was filed.
These lawsuits brought during a
bankruptcy case (commonly
referred to as bankruptey
“adversary proceedings™) may
increase the pool of assets avail-
able wo the debtor's unsecured
creditors. Additionally, because
the business of a bankrupicy
debtor is supervised by the
Bankruptey Court, the filing of a
bankruptcy petition is likely 1o
prevent further mismanagement
or improper transactions that
may have occurred before the
bankruptcy case was filed.

There are other reasons that
vou might get a better result if a
debtor is foreed into bankrapt-
cy. Perhaps the debtor, although
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currently unable (o pay debis as
they come due, could pay its
unsecured creditors a greater
pro raia distribution under a
plan of reorganization. Also, by
filing a bankrupicy case, you
stop other unsecured creditors
that may be further along in the
exccution process from obraine
ing sole possession of certain of
the debtor’s unencumbered
assers. And perhaps most
impaortant, any costs arising in a
bankruptcy case, including the
cost of prosccuting adversary
proceedings, are absorbed hy
the entire bankruptcy estate,
and are not paid by any particu-
lar creditor.

S0 how do you determine
whether filing an involuntary
bankruptcy petition will be cost
effectiver Attempt to discover
facts showing that the debior
might have valuable causes of
action that would increase the
vilue of the bankrupicy estate.
The best way to obtain such
information might be to serve
the debior with post-judgment
discovery in the coun in which
you obtained a judgment
against the debtor (commonly
referred to as "discovery in aid
of execution") such as inter-
rogatorics and document
requests. Through this discow-
ery, you might obtain not only
relevant financial data froon the
debtor bur also information that
would unoover payments or
transactions that could be suls-
ject o attack in the bankruptcy
court. You may wish to follow
up this written discovery with a
deposition of the debtor’s chief
financial officer or the person
in charge of the debtor's
accounts pavable department
You might also obtain credii
reports from a credit reponting
company o hire an asset scarch
firm to determine the statos and
lpcation of the debior's assets.

Inguire about the existence of
securcd creditors, other unpaid
unsecured creditors (and the
amounts owed o them), the
value of the debtor's encumbered
and unencumbered assets,
whether the debtor is generally
not paying its debts as they come
due, and whether a custodian is
in possession of some or all of
the debtor’s assets. As vou will
see, this information is relevant
the filing of a successful involun-
tary bankruptey petition.

Let’s now assume that you
determine that filing an involun-
tary bankrupicy case could
IMCTEASE YOUT NEl PECOvVETy,
Should you proceed to file? Not
yet! There are other matters you
need 1o address first. For
instance, consider taking steps to
ensure that you cannot become a
victim of a preference lawsuit
{see Colfective Wisdom, March
31, 1995). Ordinarily, vou should
not file the petition until more
than 920 days (or, if you are an
insider, one year) have passed
since you received a transfer from
the debtor in sarisfaction of an
outstanding unsecured debe. If
you have received a check from
the debior, you and your attor-
nevs must be mindful that,
according to the LS. Supreme
Court, a transfer by check is
deemed to occur for preference
purposes when the check is
borared by the debtor's bank,
not when the creditor first
receives the check from the
debtor, Furthermore, if you con-
tinue o do business with the
debtor, you may require the
debtor to pre-pay lor future ser-
vices {pre-payments cannot be
avoided as preferences) or
demand a deposit sufficient o
cover the payment on each future
invoice (a deposit will likely give
vou a secured claim; payments on
secured claims are also not pref-
CIEnCes ).

How to File an

Involuntary Petition
Before filing, determine

whether vou can sauisfy the
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requirements of section 303 of
the Bankmpicy Code. Although
these requirements appeir rela-
tively straightforward and casy to
satisfy, creditors often find, much
to their dismay, that the filing of
an involuntary petition leads wo
time-consuming and expensive
litigation with the debuor,

You may file a bankrapicy
petition against a debtor under
cither Chapter 7 or Chapter 11
of the Bankrupiey Code, Under
Chaprer 7, all of the debtor's
assets are liquidated by a statu-
torily appointed trustee who
can sue for preferences, fraudu-
lent conveyances and any other
right possessed by the debror,
Chapter 11 is a bankruptcy
reorginization during which the
debtor is permitted to operate
its business and to exercise the
authority to sue for preferences,
fraudulent conveyances and the
like, It should be noted, howey-
er, that even if you file a suc-
cessful involuntary Chapter 7
petition, the debror has the
right to convert the proceeding
1o a case under Chapter 11, The
debtor would thereby ordinarily
regain the right 1o operate is
business and to pursue lrw-
sults, as previously described.

As 1 general rule, the peti-
ton must be filed by at least
three or more entities (includ-
ing individuals) holding unse-
cured claims that are not con-
tingent as to liability or the sub-
ject of @ bona fide dispute, and
the aggregate amount of these
claims must be at least $10,000.
If, however, there are fewer
than 12 creditors (excluding
any employee or insider of the
debtor or any tmnsferee of a
transfer that may be set aside
under certiain provisions of the
Bankrupicy Code) that meet
these criternia, then the petition
may be filed by one or more
such creditors holding claims
against the deblor in the aggre-
gmie amount of ar least §10,000.

In most cases, therelore, it is
advisable o have at least three
creditons jointly file the peti-
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tion. This is not a requirement
that should be taken lightly,
Although section 303 of the
Bankruptey Code permits other
creditors 1o be added w an
involuntary petition after the
initial filing, many courts hold
that if a creditor knew, or had
reason to know, that more cred-
itors were needed to properly
file, then no additional creditors
may be added o the petition.
This may result in the dismissal
of the involuntiry petition.
Furthermore, as previously
noted, the claims of the peti-
tioning creditors must not be
contingent as (0 linbility or the
subject of a bona fide dispute,
Claims are contingent as to lia-
bility if the debtor’s duty to pay
is hinged on some external
event or contingency; in other
words, the creditor does not
have the wnconditional right o
obtain payment now. Each claim
will be classificd as not subject
o a bona fide dispute if the
debtor has no objective factual
or legal basis 1o dispute the
vatlidlity of the debt. In short,
before you agree to join with

other creditors o file an involun-
tary petition, vou must do your
homework to ensure that their
claims as well as yours clearly sai-
sty the requirements of the
Bankruptcy Code. '

If the creditors meet all of
these requirements and file their
involuntary petition, then the
bankruptcy case proceeds like an
ordinary bankruptey case, right?
Wrong. The petition is reated
like a complaint in a lawsuit. Afler
the petition is served, the debtor
has 20 days to file defenses and
objections with the bankrupicy
court. If the debtor defaulis, the
petition will be granted after the
20-day period elapses. Il the
debtor conteses the petition, the
piarties may then conduct discov-
ery, such as filing document
recuests and taking depositions.
Meanwhile, the bankmptoy courn
may require pettioning creditors
to file a bond to indemnify the
debtor for any damages that may
be allowed if the imoluntary peti
ton is dismissed.

If the debtor contests the peti-
tion, the issue of the propriety of
the involuntary petition may pro-
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ceed to trial, At trial, the debtor
may contest whether the claims
of the petitioning creditors are
sufficlent to permit them o file
the petition (thar is, whether
they are sufficient in amount,
not contingent as to liability and
not subject o bona fide dis-
pute). Furthermore, to obtain
an order for rellef commencing
the bankruptcy case, the peti-
tioning creditors must show
cither that 1) the debtor is gener-
ally not paying debts not subject
try bona fide dispute as they come
due; or 2) within 120 days before
the filing date of the petition, a
custodian was appointed or ook
possession of the debtor's prop-
erty (other than a trustee or simi-
lar party taking possession of less
than substantially all of the
debtor's property for the purpose
of enforcing a lien).

If the petitioning creditors
are unable o prove their case,
the debtor may recoup its costs
and/or attorneys” fees if the petl-
tion 18 dismissed other than on
the consent of all the petitioners
and debtor, and il the debtor
does not waive its right o
obtain a judgment for damages.
Indeed, courts often hold that
there is elther a presumption
that costs and attorneys' fees
will be awarded to the debtor or
that the petitioning creditors
must bear the burden of prov-
ing that such an award is not
appropriate. In addition, if the
court finds that the petition was
filed in bad faith, the court may
award the debtor damages prox-
imately caused by the filing, as
well as punitive damages. (As
one sobering example, in 1989,
a court in New lerscy awarded a
debtor punitve damages of
500,000 against a petitioning
creditoet)

Finally, most cases hold that
before an involuntary petton
can be dismissed upon the con-
sent of the pettioners and the
debtor, notice of the proposed
dismissal must be given to all of
the debtor’s petitioning and
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non-petitioning creditors.
Furthermore, a court will proba-
bly not dismiss an involuntary
petition upon the approval of
the debtor and petitioning credi-
tors if the dismissal is deemed to
be “collusive™ and has the effect
of preferring the petitioning
creditors over similarly situated
non-petitoning creditors.
Therefore, a trade creditor
should hesitate before using an
imvoluntary petition as a collec-
tion device to obtain a strategic
advantage over similarly situared
unsecured creditors.

The dedision to file an invol-
untary bankruptcy petition is
ned for the light of heart. If you
are considering whether to file
an involuntary petition, ask
vourself three basic questions:
1) Wil a successful petition sig-
nificantly increase the amount
that | could expect to recover
through a non-bankrptcy civil
suit and post-judgment execu-
tion procedures? 2) Will the fl-
ing of an involuntary petition be
a cost effective alternative? and
3) Will my petidon be success-
ful? Unless the answer to each of
these three questions is a clear
“yes," procecd with caution! +
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WhﬁlWe Work the Way We Do
isk Management

The smartest time to begin think-
ing about collections is not the
day you realize a payment is past
due, It's the day you consider
issuing credit to a customer.

Managing your credit risks is
probably one of the most impore-
tant parts of your business, We
believe Szabo Associates does
more (o help you with Risk
Management than any other col-
lection service.

Do you need information on
ad agencies and advertisers? You
can get quick answers from the

Szabo Credit Information Systein.

It's our own historical data base
of 200,000 companies, based on
our credit experience with them.

Our Management Reports give
you another source of data. In
our Corporate report, you can
anabyiee the questionable credit
perdormance of a customer of
one of your properties, before
credit is extended by your other
Propertices.

You can call on Szabo
Consulting Services 1o help you
with Risk Management advice
that's customized to your situa-
tion. We can provide your own
industry's credit barometers—

£8zabo Associates. Inc, 1996, All
rights reserved. Materials may
not be reproduced or transmit-

ted without written permission.

D50, Aging and Bad Debt. We
can give you helpful legal infor-
mation from our Resource
Center Library—creditor/debtor
rights, liabilities, and laws and
court cases covering credit and
collections.

We can call on almost three
decades of credit experience in
helping you draw up Risk
Management guidelines. These
can help your credit depariment
in researching new cuslomers,
working with the sales force,
and writing credit contracts. For
example, see our recommencded
wording for the “Terms and
Conditions of Credit Sales™ in
the Sepr. 30, 1995 issue of
“Szabo Collective Wisdom.™ If
you don’t have your copy, ask us
for one,

It's hard to imagine a collec-
tion service that does this
much to make collections
unnecessary. But we know it's

good business. +

BULK RATE
LS. Postnge
PATID
Atlanta, GA
Permit No T47
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